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NATIONAL LABOR RELATIONS BOARD

In the Matter of
SLEEPY’S, INC. : CASE NO. 34-RC-2317
Employer,
AND
UNITED FOOD AND COMMERCIAL
WORKERS, LOCAL 919, :
Petitioners, : JUNE 15, 2009

BRIEF OF THE UNION
UNITED FOOD AND COMMERCIAL WORKERS, LOCAL 919

STATEMENT OF FACTS

The Employer, Sleepy’s, Inc., (hereinafter “the Employer”), is a Deleware corporation
with its offices located at 175 Central Avenue, South Bethpage, New York and it engaged in the
retail sale of mattresses in various locations throughout the Northeast. The Employer annually
derives gross revenues in excess of $500,000 from the operation of its business and annually
purchases and receives goods valued in excess of $50,000 at its Connecticut facilities directly
from points outside the state of Connecticut. (10).

The Local 919 United Food and Commercial Workers (hereinafter “Local 919”) is
petitioning for all full-time and part-time mattress professionals employed by the Employer in R-
37 excluding guards and supervisors as defined by the Act. (11).! - There are approximately 66
employees employed in the petitioned for unit (11). The Employer contends that the R-37 is not

an appropriate unit. The Employer contends that the appropriate unit is limited to the New

' Numbers in parenthesis indicate pages of the official transcript; “BX” means Board Exhibits; “EX” means
Employer Exhibits; and “PX"” means Petitioner Exhibits.



England market which is comprised of 156 stores and approximately 305 employees, and these
are located in the New England states, mostly in Connecticut.

The Sleepy’s management structure is divided into 5 markets. There is a New England
market which is comprised of Connecticut, Massachusetts, Rhode Island, Vermont and New
York, although the Danbury area is not in Connecticut. (16). Under the Vice President, John
Pergolizzi, who oversees the New England market, there are various regions. One region, R-37,
is supervised by Jack Edmonds. Under Mr. Edmonds, there are three district managers,
currently, Paul Eisenman, Robert Trommer and Mark Hearn. (EX-1). The designation, R-37,
indicates that Jack Edmonds is the regional manager, for a specific area, and he is assigned a
specific number of stores under his jurisdiction. (19). Each region has specific district managers
who are support staff for the sales personnel in that region and report to the Regional Manager,
in this casé, Jack Edmonds. (23). The stores are open from 10a.m. to -9p.m. (25). Usually there
is one sales person occupying the store and covers the time period just mentioned. (25-26).
Geography is the biggest determining factor as to where an employee works. The company does
not want sales people driving 2 hours to get to a store. Also, the closer the stores proximity to
each other the more stores an employee can cover. (41). Thus, presumably, all of the mattress
professionals in R-37 are geographically in proximity to one another, as opposed to, forl example,
being located in Massachusetts.

There is an employer handbook which is applicable to all Sleepy’s stores, and likewise,
there is a central training facility where new hires are trained. (45-46). While the Employer
claims to have a centralized recruiting system, Scott Gray, an employee testified that
employment applications are contained at the various stores and interviews of potential

candidates are also conducted at the stores. (165-166).



If an individual does not show up for work, it is the responsibility of the Regional
Manager to recruit someone to come in to work on their day off or call another Regional
Manager to get individuals to work in the store. Thus, it is the Regiénal Manager who appears to
have control over the management of each individual region. (56-57).

While the Employer, Mr. Pergolizzi, testified that he was responsible for the
administration of discipline, the record reveals that the Regional Managers are responsible for
the administration of discipline and write up the disciplinary record t-hat is given to the employee.
(65-68).

It is the sales person of each individual store that makes the deposit at the bank drop for
that particular store. Thus, there is no centralized depository for proceeds from the days’ sales.
(71).

While corporate sets out the floor plan for each store, it is the responsibility of the
regional manager to ensure that the plan is executed in the manner proscribed. (74). The
Employer claims that the employees can communicate with each other throughout the whole
Sleepy’s system. However, Scott Gray, a former District Manager and employee, testified that
the employees cannot communicate with each other outside of their particular regions. While the
Employer claims that the employees can change tickets on merchandise from one region to
another, this is disputed by Scott Gray who says employees can only change tickets within the
region. {169-170). Likewise, the Employer claims that a cyberkey can open any store within the
region. (86). However, this is contradicted by Scott Gray who says that the cyberkey can only
open stores within the particular region. (167-168).

Also, transfers from one store to another are not mandatory. Usually they are requested

by the employee, or the Employer may request an employee to transfer. However, it is not



mandatory. (120). The regional manager makes recommendations for individuals within the area
to be promoted, for example, for district managers to be promoted to regional managers, or sales
persons 10 be promoted to district managers. Therefore, Edmonds would be making the
recommendations for the employees in his region. (126-127). Regarding transfers, it is
significant to note, PEx 1-65 pertains to all the employees who are currently working in R-37
area under Jack Edmond and have worked under him from August 1, 2008 to May 31, 2009.
While the Employer claims that there are transfers of employees, in reviewing these documents,
it is clear that these employees are very rarely transferred out of the region to work., The
Employer has put in Exhibits 25a-25ff which are the stores in R-37. The exhibits show that there
are transfers between stores. In reviewing those documents, you will see that those transfers,
while into R-37 stores, are for very brief periods of time and presumably are to cover for
illnesses or vacancies. The transfers are all from outside R-37 to inside R-37. Overwhelmingly,
the 65 employees working in R-37 remain in that area, are not transferred out to other areas and
only transfer between stores in R-37. As pointed out earlier interviews of potential candidates
are held within the stores (166) by the regional managers or district managers. (165-166). The
company holds town meetings but the town meetings are held within each particular region and
the regional manager of the area notifies the employees therein of its date and time. (166, 167).
The cyberkeys, which the Employer claims can be used by empioyees throughout the entire
region, in fact, cannot be and are only limited to the particular stores within the particular region.
(167, 168). You cannot change ticket orders from one region to another, although you can go

into other computers within a region and change ticket orders. (169-170).



Regarding scheduling of employees, the employees only know what their schedule is and
do not have any access to what schedules of other employees might be either in the region or out.

(171). All the stores have applications in the various stores. (180).

ARGUMENT

It is well settled that more than one unit may be appropriate among the employees of a

particular enterprise. Chin Industries, Inc., 232 NLRB 176 (1977). In applying the community

of interest test to determine the scope and composition of bargaining units, the Board has
consistently held that Section 9(a) of the Act only requires that a Vunit sought by a petitioning
labor organization be an appropriate unit for purposes of collective bargaining, and there is
nothing in the statute which requires that the unit for bargaining be the only appropriate unit, or

the ultimate unit or even the most appropriate unit. Holiday Inn City Center, 332 NLRB 1246,

1250 (2000). The Act requires only that the unit sought be appropriate for the purposes of

collective bargaining. National Cash Register Co., 166 NLRB 173 (1967).

In Bally Park Place, Inc., 255 NLRB 63 (1981), the Petitioner sought a slot machine

department unit of approximately 55 slot attendants and 22 slot mechanics at a casino in Atlantic
City, New Jersey. The Employer argued that “the proposed unit is inappropriate because it is
merely a fragment of the entire casino.” [internal quotation marks omitted] Id. at 63. At the
casino, all employees could present their grievances to a review board if not resolved by a
supervisor, All the employees participate in the same medical, dental, optical benefits and are
provided with life insurance coverage. All employees at the casino also enjoy the same holidays,
are entitled to vacations, have a common payday, receive overtime pay, utilize the same parking

facilities, and are given free meals in the cafeteria, Id. Despite this list of common benefits, the



Board held that a separate unit comprised only of slot employees was appropriate. The Board
states:

Although, as indicated above, the slot department employees enjoy the same

benefits as other casino employees, are stationed on the casino floor along with

the dealers and other employees, and are under the overall supervision of the

director of casino operations, it is of paramount significance that their skills and

the nature of their work are completely different from those of the numericalty

predominant dealers whose training, knowledge, and separate immediate

supervision pertain only to gaming tables. ...Although, as contended by the

Employer, a casinowide unit may also be appropriate, this does not preclude a

finding that the departmental unit sought by the Petitioner is also appropriate.
Id. at 64.

In Nevada Club, 178 NLRB 81 (1969) casino cage cashiers were held to be separate and
distinct from other casino employees. The casino cage cashiers work in the “main casino cash
operating bank.” They issue bills or checks to the gaming tables; receive money from the
restaurant and bar; submit reports to their supervisor , the coin and currency department head,
and to the auditor; and do not interchange with other employees. The Board held that the
functions and interest of the casino cage cashiers are more closely allied with those of an
administrative nature than those of casino employees and excluded them from the unit of general

casino employees.

The Board in Hughes Tool Company, 195 NLRB 282 (1972) held that the position of

“coin wrapper” did not share a sufficient community of interest with the other casino employees.
The case involved a small casino. The coin wrapper worked “in an enclosed room, which is a
vault in the casino area...” Id. His duties included operating a coin wrapper machine that wraps
coins into certain size rolls. He then would put the wrapped coins into cans for storage. The
Board determined that there was no sharing of community of interest with other employees of

the casino.



In Holiday Inn Center City, 332 NLRB 1246 (2000), the Board held that front office
employees constituted a separate appropriate unit from the other hotel employees. In its decision
the Board discusses that integration and substantial contact among employees is true of most
operations, and that such integration and contact are not significant reasons for requiring that all
employees be combined. “The Board has consistently refused to return to such a rigid rule,...to
require that all hotel employees be combined in a single unit based on the mere integration of
operations and employee contact.” Id. at 1253.

In conclusion, the Petitioner requests that the petitioned for unit be found to be
appropriate for purposes of collective bargaining.

Respectfully Submitted,

United Food and Commercial Workers
Local 919

NP

J. Willigh Gagne, Jr., Law Offiédsof

J. William Gagne, Jr. & Associates, P.C.
970 Farmington Avenue, Suite 207
West Hartford, Connecticut 06107
Telephone: (860) 522-5049
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOAR y

REGION 34

SLEEPY'S ,LLC
Employer
and

UNITED FOOD AND COMMERCIAL
WORKERS, LOCAL 919

Petitioner

Case No. 34-RC-2317

DATE OF MAILING June 17, 2009

AFFIDAVIT OF SERVICE OF copies of DECISION AND DIRECTION OF ELECTION

I, the undersigned employee of the National Labor Relations Board, being duly
sworn, depose and say that on the date indicated above | served the above-
entitled document(s) by regular mail upon the fcllowing persons, addressed to

them at the following addresses:

Harry Acker

Sleepy's LLC

175 Central Avenue South
Bethpage, NY 11714

Alan |. Model, Esq.

Littler Mendeison, PC

One Newark Center, 8th Floor
Newark, NJ 07102

Mark Espinosa, President
United Food and Commercial
Workers Union, Local 919

6 Hyde Road
Farmington, CT 06032

J. William Gagne, Jr., Esquire

J. William Gagne, Jr. & Associates
970 Farmington Avenue, Suite 207
West Hartford, CT 06107

Subscribed and sworn to before me this 17" day

of June, 2009

|DESIGNATED AGENT Elizabeth-C. Person
| *h -
I sy R

| NATIOH~_TABOR RELATIONS BOARD
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and ‘ Case No. 34-RC-2317

UNITED FOOD AND COMMERCIAL
WORKERS LOCAL 919

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 9(c) of the National Labor
Relations Act, as amended, a hearing was held before a hearing officer of the
National Labor Relations Board. Pursuant to Section 3(b) of the Act, the Board
has delegated its authority in this proceeding to the undersigned. Upon the
entire record in this proceeding, and the briefs of the parties, | find that: the
hearing officer's rulings are free from prejudicial error and are hereby affirmed;
the Employer is engaged in commerce within the meaning of the Act; the labor
organization involved claims to represent certain employees of the Employer;
and a question affecting commerce exists concerning the representation of
certain employees of the Employer.

The Petitioner seeks to represent a unit of approximately 66 full-time and
part-time mattress professionals and store managers (herein called sales
employees)*employed by the Employer at 32 retail mattress stores located in
Southwestern Connecticut. Although otherwise in accord as to the composition
of the unit, the Employer, contrary to the Petitioner, contends that that a unit
limited to the sales employees at the 32 stores in Southwestern Connecticut is
not appropriate for purposés of collective bargaining, and that the only
appropriate unit must include 305 sales employees at its 156 retail mattress
stores in its “New England Market”, which covers the states of Connecticut,



Massachusetts, Rhode Island, Vermont and New Hampshire. There is no
collective-bargaining history for the employees sought by the petition, and the
Petitioner is willing to proceed to an election in any unit found appropriate. For
the reasons set forth below, | find that the petitioned-for unit is appropriate for the
purposes of collective bargaining.

8 FACTS

A. Overview of Operations

The Employer, headquartered in Bethpage, New York, operates
approximately 700 retail mattress stores in 11 Northeastern states. The executive
team consists of David Aker, President; Joe Graci, Executive VP and CFQ; Don
Rowley, Executive VP and CIO; Mike Bookbinder, Executive VP of Sales; and
Adam Blank, COO and General Counsel. Working under the executive team are
five regional vice presidents (RVPs), including John Pergolizzi, who is the RVP
for the New England market. In the four years that Pergolizzi has been RVP for
the New England market, it has grown from 55 stores to its current level of 156
stores. '

The stores in the New England market are divided among five regional
managers (RMs), who are each assigned to a particular geographical area within
the New England market. Jack Edmunds is the RM assigned to R-37, which
consists of the 32 stores and the 66 employees sought in the petitioned-for-unit.’
Three district managers (DMs) are assigned to each RM. The DMs working
under Edmunds in R-37 are Paul Eisenman, Bob Trommer, and Mark Hearn.?
Each RM in the New England market is responsible for overseeing 32-35 stores,
and each DM is responsible for 7-12 of those stores. Pergolizzi determines how
many stores are in each of the five regions. Typically, he bases that decision on
the stores proximity to each other and the ability of the RM to access all the

'The Employer asseris that R-37 does not designate a region, but rather simply refers to Jack
Edmunds as a person. For clarity of this analysis, | will refer to the 66 employees working at the
32 stores petitioned-for and supervised by Jack Edmunds as R-37.

2 Although the Employer contends that the DMs have no supervisory authority, no party has
sought their inclusion in the petitioned-for unit.



stores in their assigned region. In assigning stores to RMs, Pergolizzi attempts
to keep the number of stores assigned to each RM relatively equal.

Recently, for economic reasons, the Employer reduced the number of
RMs and DMs in each market. Prior to September 2008, the New England
market had nine RMs and, as noted above, it now has five. As a result of the
downsizing, Pergolizzi had to reassign stores so that each RM was assigned to a
relatively equal number of stores. [n this regard, as of August 2008, R-37
consisted of 22 stores, only 7 of which are presently included in R-37. As of
October 2008, R-37 consisted of 37 stores, 24 of which are presently included in
R-37. In December 2008, one store was removed from R-37 to reduce its
complement to 36, although three of the stores never opened. In January 2009,
R-37 consisted of 33 stores, with the only change be'ing to remove the 3 stores
that never opened. By May 2009, R-37 lost one store to reach its current
complement of 32 stores.? Thus, since the initial restructuring that began in
October and continued into December 2008, the stores in R-37 have remained
virtually the same since January 2009.

Of the 32 stores that have comprised R-37 since January 2009, 24 are
concentrated along the Southwestern Connecticut shoreline from Greenwich
{(which borders the State of New York) to Guilford, a distance of approximately 60
miles. The remaining 8 stores in R-37 extend inland from New Haven to Meriden
(approximately 23 miles), New Haven tc Waterbury (approximately 28 miles),
and New Haven to Southbury (approximately 25 miles). In contrast, the distance
from Greenwich to the Employer’s farthest north retail stores in Portsmouth, New
Hampshire is approximately 235 miles.

At most stores, only one sales employee is assigned to work each day.
This is in accord with what the Employer in its post-hearing brief describes as the
“‘one sales employee per store” business model. The sales employee assigned to
each store is requirad to work from the opening of the store at 10:00 am to its
closing at 9:00 pm (11:00 am to 7:00 pm on Sundays). Although not entirely

* The store at issue is designated WE. It is unclear from the record whether the store was
transferred to another market or whether the store was closed.



clear, it appears that certain high-volume stores may have more than one
assigned sales employee, but the record does not reflect the number of such
stores or whether any of these stores are located in R-37.

B. General Terms and Conditions of Employment

The Employer maintains common labor relations policies and has

centralized management over all stores. The Human Resources Department is
located in Bethpage, NY at the Employer’s corporate office. Lisa Savastano is
the human resources professional assigned to the New England market,
although she aiso covers a portion of an adjoining market. All sales employees’
personnel files are maintained at the corporate office. In addition, all sales
employees are subject to the same benefits, wage and commission structure,
vacations, holidays, hours of work, dress code, and employee handbook. They
all perform the same duties, utilizing the same equipment and forms, and work
under the same terms and conditions of employment at each store.

With regard to training, all sales employees are required at the outset of
their employment to attend a 4-week “Sieepy’s University” training program in
Farmingdale, NY. In the New England market, Pergolizzi expects that each DM
will spend 2 days a month for approximately 3 hours each day training the sales
employees assigned to their area. In addition, Pergolizzi holds “town hall
meetings” twice a year for sales employees in the New England market. The
meetings are held at various locations throughout the New England market, and
all sales employees from all regions within the New England market may attend.
The record does not reflect whether these “town hall meetings” are mandatory or
voluntary. The rosters from the town hall meetings show that employees from R-
82 and R-77 attended a town hall meeting with employees from R-37. The record
does not reflect either the length or nature of any work-related contacts between
the sales employees from R-37 and sales employees from other regions in the
New England market during these town hall meetings. Finally, each R is
responsible for holding a continuing education class once a week. However,
there is no record evidence showing whether any sales employees from R-37
attended a continuing education class with sales employees from another region.



Commission disputes between sales employees are determined by a
“rules committee”, which is established and administered by corporate.
Paychecks are centrally processed by corporate, and sales employees directly
contact corporate in the event of a paycheck problem.

Recruitment of new sales employees is also centralized in corporate. In
this regard, Loren Rant is the recruiter assigned by corporate to recruit for all
stores in the New England market. Such recruiting is ongoing, because there is
always a need for new sales employees in light of the Employer’s “one sales
employee per store” business model. In this regard, Rant checks monster.com,
careerbuilder.com and other resume search engines looking for candidates. In
addition, if a specific geographic area needs new sales employees, the Employer
will advertise in local newspapers. Regardless of the source, all applicants must
complete an application at the Employer's website, identifying the geographic
area in which they wish to work, rather than a particular store.* Rant then does a
phone interview with the applicant, and if she is satisfied that the applicant is a
good candidate for employment, she sends the applicant for a face-to-face
inferview with the RM in whose region the applicant would work. The RM then
conducts an interview and makes a recommendation to Pergolizzi, who makes
the final hiring decision.

Disciplinary issues are typically first identified by either an RM or a DM.
The RM may report the issue to Human Resources, along with a disciplinary
recommendation. Human Resources may initiate an investigation based upon
the information from the RM's report. After the investigation is complete, Human
Resources reports the matter to Pergolizzi, who makes the final disciplinary
decision with regard to terminations.® Similarly, RMs can recommend an
employee for promotion, but the final decision is made by Pergolizzi.

Corporate makes all decisions regarding advertising, store set-up,

merchandise, and sales goals. After corporate sets the sales goal, the goals are

* Alithough the Employer claims that applications are not available at any of its retail stores, a
former sales employee testified that applications were available at his store.

® It is unclear from the record whether Pergolizzi also approves all written warnings and other less
severe discipline, or whether the RM may institute such discipline without Pergolizzi's approval.



sent to the RM for feedback. Although RMs may adjust the sales goals, such
adjustments are subject to Pergolizzi's approvai.

Call-outs from work are made by the sales employee to their RM or DM.
The RM is then responsible for finding a replacement sales employee, who may
come from within the same region or from another region. If no other sales
employee is available that day, the RM or DM will have to work at the affected
store.

C. Work related contacts and interchange

As noted above, only one sales employee is assigned to work at each
retail store. As a result, daily work-related contacts between and among sales
employees appears to be limited to those occasions when a sales employee from
one store needs to contact a sales employee from another store to locate
merchandise for a potential sale. In this regard, sales employees may utilize the
Employer's centralized computer system to effectuate that transaction, and/or
may telephonically contact the sales employee at another store. Regardless of
the manner in which this is done, there is no evidence as to the frequency or
reguiarity that such inter-store contacts occur. There is also no evidence that
sales employees have any regular contacts with other sales employees during
their lunch or break times, or before or after work.

With regard to interchange and transfer of sales employees between retail
stores, the record consists of the schedules of the 32 stores and 66 employees in
R-37 covering the period from August 2008 to the end of May 2009, and emails
from New England market RMs to Pergolizzi, prepared specifically for the
hearing in the instant case, setting forth those sales employees who have been
transferred into or out of stores in R-37 during the same period of time. However,
as noted above, the Employer significantly downsized the number of RMs and
DMs between October and December 2008, which in turn significantly affected
those stores that were included in R-37. As detailed above, between August and
December 2008, many stores were removed from R-37 and many were added.
Since those changes were fully effectuated in early January 2009, only one store
has been removed from R-37, and none were added, and there is no evidence



that the Employer contemplates making any significant changes to the make-up
of R-37 in the near future. Accordingly, | have limited my analysis of the
interchange and transfer of sales employees to the period since January 9, 2009.

In this regard, the schedules of the 66 sales employees in R-37 reveal
that, since January 9, 2009, they worked the overwhelming majority of their time
in stores within R-37, with the average employee working in about 8 different
stores. This ranged from a low of one store to a high of 21 different stores. In
contrast, there were a total of only six days in which a sales employee regularly
assigned to a store in R-37 worked in a store outside R-37.% Inasmuch as the
Employer’s retail stores are open every day of the week, the percentage of days
that at least one individual from R-37 worked in a store outside of R-37 amounts
to only 4% during that period of time.” There is no evidence or claim that when a
sales employee from R-37 was temporarily assigned to a store outside of R-37,
they had any work-related contacts with any other sales employee during that
temporary assignment. In addition, the record does not reflect who supervises or
even directs an R-37 sales employee who is temporarily assigned to a store
outside R-37.

With regard to the temporary transfer of sales employees from other
stores in the New England market to stores in R-37 since January 9, 2009, the
store schedules reveal that 11 individuals from outside R-37 were assigned to
work a total of 74 days in stores located within R-37.% Thus, the percentage of

“days that at least one individual from outside R-37 worked in at least one store
within R-37 amounts to 52% during that period of time.® However, the scheduies
do not reflect whether those individuals who worked in R-37 on those occasions

® In reaching this number, | did not consider any temporary transfer to the store designated WE
because that store was under R-37 in January 2009,

7 An email from Joe Kilty, RM for R-77, simitarly shows five days involving four sales employees
who regutarly work in R-37 who were temporarily assigned to stores in R-77 since January 2009.

® One of those individuals worked a total of 43 days at the same store.
? Kilty's e-mail shows that since January 9, 2009, there were approximately 11-14 days—

involving 6 employees—in which an employee assigned to R-77 worked in stores designated R-
37.



are actually sales employees from other stores in the New England market. "
Once again, there is no evidence or claim that when a sales employee from
outside R-37 was temporarily assigned to a store within R-37, that they had any
work-related contacts with any other sales employee during that temporary
assignment. In addition, the record does not reflect who supervises or even
directs a sales employee from outside R-37 who is temporarily assigned to a
store within R-37.

An email from RM Edmunds identifies three sales employees who recently
permanently transferred out of R-37 to other regions in the New England market.
The email also identifies two employees who permanently transferred into R-37
from other regions in the New England market. Finally, the email identifies a
number of employees from other regions who have temporarily filled in for call-
outs in R-37, and one employee from R-37 who has filled in for call-outs in
another region. However, Edmunds’ e-mail does not identify the dates of these
permanent and temporary transfers, nor does it identify the number of actual
days that sales employees were temporarily transferred either into or out of R-37.
Finally, the email does not indicate whether the transfer of employees was
mandatory or voluntary.

Il ANALYSIS AND CONCLUSION

It is well-established that where there has been no bargaining on a
broader basis, the Board will find appropriate a geographic grouping of retail
chain stores that is less than chain-wide in scope, particularly where the grouping
of stores coincides with the employer's administrative grouping. Lawson Milk Co.,
213 NLRB 360 (1974); White Cross Discount Centers, Inc., 199 NLRB 721
(1972); Mott’s Shop Rite of Springfieid, Inc., 182 NLRB 172 (1970). See also
See’s Candy Shops, Inc., 202 NLRB 538 (1973). The Board, in evaluating the
community of interests among employees working at more than one [ocation,
considers several factors, including (1) similarity in employee skills, duties, and

1% As noted above, the Employer admits that it assigns RMs and DMs to work in its retail stores in
the absence of any available sales employees. In addition, there are a number of stores that are
geographically close to the stores in R-37 but that are not considered part of the New England
market.



working conditions, (2) functional integration of the business, including employee
interchange, (3) centralized control of management and supervision, (4)
geographical separation of facilities, (5) collective bargaining history and extent
of union organization, and (6) employee choice. NLRB v. Carson Cable TV, 795
F.2d 879, 884 (9th Cir. 1886). Where an employer seeks a unit larger than the
multi-facility unit that was petitioned-for, the employer must show that the
employees in the petitioned-for unit do not share a community of interest distinct
from that shared with employees in the larger unit requested by the employer.
Mott's Shop Rite of Springfield, Inc. supra, at 173; Lawson Mitk Co., supra, at
362; Cf. Laboratory Corp. of America Holdings, 341 NLRB 1079, 1082 (2004).

Based on the forgoing and the record as a whole, | find that a unit of sales
employees at the 32 stores designated R-37 constitutes an appropriate unit for
the purposes of collective bargaining. In this regard, although all of the sales
employees in the New England market have the same skills, duties, and
responsibilities, share common terms and conditions of employment, and are
subject to common overall supervision, the employer has failed to establish that
that the employees in R-37 do not share a community of interest distinct from
that shared with employees in the New England market.

More particularly, | note that R-37 is a distinct Employer-designated
geographical grouping of stores, all of which are under the direct supervision of
RM Edmonds. ' See Lawson Milk Co., supra; White Cross Discount Centers,
Inc., supra; Cf. Storemont-Vail Healthcare, Inc., 340 NLRB 1205, 1209 (2003),
(Board found that a petitioned-for multi-facility unit that did not comport with any
of the employer's administrative groupings was not an appropriate unit);
Laboratory Corp. of American Holdings, supra, at 1082 (same). In addition, all of
the stores in R-37 are geographically located within close proximity to each other
in the Southwestern portion of Connecticut. Such close geographical proximity is
necessary to effectively carry out the Employer’s “one sales employee per store”

business model, which requires the flexibility to re-assign sales employees (or

" Thus, | find no merit to the Employer’s contention in its post-hearing brief that the petitioned-for
unit is precluded by Section 9(c)({5) of the Act.



managers) from one store to another on very short notice. In contrast, many of
the stores in the New England market are hundreds of miles away from many of
the stores in R-37. The significance of R-37's geographical grouping is confirmed
by evidence of the substantial number and regularity of the temporary transfer of
R-37 sales employees between stores assigned to R-37, contrasted by the
infrequent and irregutar number of temporary transfers of R-37 sales employees
to stores outside of R-37.

| further note that the sales employees in R-37 share common immediate
supervision that is different from the other employees in the New England
market. In this regard, RM Edmunds can recommend discipline and promotions,
conduct training, approve call-outs, and temporarily transfer employees from
store to store to cover cali-outs. Although the number of stores included in R-37
was significantly changed by the Employer last year for economic reasons, there
have been almost no changes to the stores included in R-37 since January of
this year, and there is no evidence in the record that the Employer has any
concrete future plans to change the supervisory structure of the either the stores
or the employees assigned to R-37. Cf. Laboratory Corp. of America Holdings,
supra, at 1082. (Board found that unit under common supervisor was not
appropriate where there was evidence that the employer was in the process of
changing the supervisory structure).

| further note that the evidence of temporary and permanent interchange
between the sales employees in R-37 and the rest of the New England market is
insufficient to show that the employees in the petitioned-for unit do not share a
community of interest distinct from the employees in the New England market. In
this regard, | note particularly the absence of any evidence showing that when
sales employees are transferred to other stores, that they have any significant
work-related contacts with other sales employees. This is simply an aspect of the
Employer's “one sales employee per store” business model. Under such
circumstances, regardiess of the extent of such temporary interchange, it is
insufficient to overcome the distinct community of interest shared by the sales

employees in R-37.
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Moreover, even assuming arguendo that the interchange of employees
resulted in work-related contacts between sales employees in R-37 and sales
employees from other stores in the New England market, the instances of such
interchange revealed by the record since January 2009 involving sales
employees from R-37 working in other stores in the New England market does
not approach the degree of interchange typically present in cases where the
Board found it to be significant. Lawson Milk Co., supra, at 361-362. Although
the degree of interchange by individuals from outside R-37 temporarily
transferring to stores within R-37 since January 2009 is far greater, | do not
believe it is significant enough to render inappropriate a unit limited to R-37,
particularly in the absence of evidence showing that such individuals were
actually sales employees from other stores in the New England market and that
they had any work-related contacts with R-37 sales employees while working in
an R-37 store. /d.

Finally, | note that there is no history of collective bargaining for any of the
Employer's employees, and that no labor drganization seeks to represent the
sales employees in a broader unit than that requested by the Petitioner. Mott’s
Shop Rite of Springfield, Inc. supra, at 173.

Accordingly, | find that the following employees of the Employer constitute
a unit appropriate for the purpose of collective bargaining within the meaning of
Section 8(b) of the Act.

All full-time and part-time mattress professionals and store
managers employed by the Employer at its retail stores located
within the geographical area designated as R-37; but excluding
field operations managers, district sales managers, regional sales
managers, and guards, professional employees and supervisors as
defined in the Act.

DIRECTION OF ELECTION ,
An election by secret ballot shall.be conducted among the employees in
the unit found appropriate herein at the time and place set forth in the notices of

election to be issued subsequently.

11



Eligible to vote: those employees in the unit who were employed during
the payroll period ending immediately preceding the date of this Decision,
including employees who did not work during that period because they were in
the military services of the United States, ill, on vacation, or temporarily laid off;
and employees engaged in an economic strike which commenced less than 12
months before the election date and who retained their status as such during the
eligibility period, and their replacements.

Ineligible to vote: employees who have quit or been discharged for
cause since the designated payroll period; employees engaged in a strike who
have been discharged for cause since the strike's commencement and who have
not been rehired or reinstated before the election date: and employees engaged
in an economic strike which commenced more than 12 months before the
election date and who have been permanently replaced.

The eligible employees shall vote whether or not they desire to be
represented for collective bargaining purposes by United Food and Commercial
Workers, Local 919.

To ensure that all eligible employees have the opportunity to be informed
of the issues in the exercise of their statutory rights to vote, all parties to the
election should have access to a list of voters and their addresses that may be
used to communicate with them. Excelsior Underwear, Inc., 156 NLRB 1236
(1966);, NLRB v. Wyman-Gordon Company, 394 U.S. 759 (1969). Accordingly, it
is hereby directed that within seven (7) days of the date of this Decision and
Direction of Election, the Employer shall file with the undersigned, an eligibility list
containing the full names and addresses of all the eligible voters. North Macon
Health Care Facility, 315 NLRB 359 (1994). The undersigned shall make the list
avaitable to all parties to the election. In order to be timely filed, such list must be
received in the Regional office, 280 Trumbull Street, 21st Floor, Hartford,
Connecticut 06103, on or before June 24, 2009. No extension of time to file
these lists shall be granted except in extraordinary circumstances. Failure to
comply with this requirement shall be grounds for setting aside the election

whenever proper objections are filed.
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Right to Request Review
Under the provisions of Section 102.67 of the Board's Rules and

Regulations, a request for review of this Decision may be filed with the National
Labor Relations Board, addressed to the Executive Secretary, 1099 14th Street,
N.W., Washington, DC 20570, or electronically pursuant to the guidance that can
be found under “E-gov” on the Board’s web site at www.nlrb.gov. This request
must be received by the Board in Washington by July 1, 2009.

Dated at Hartford, Connecticut this 17th day of June, 2009.

Weielins

Jonathan K?eisberg, Regional Dyfector
National Labor Relations Board
Region 34
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